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A. ASSIGNMENTS OF ERROR 

1. In violation of Jorda~i's Fourteenth A11lendinent right to due 

process, tlie trial court erred in failing to refer 11im for a conipeiency 

evaluation. 

2. The iiiclusioil of Jordan's prior out-of-state conviction in his 

offender score under tlic Seiltei~ci~lg Rcforn~ Act of 198 1 (SRA) violated 

due process. 

3. The trial court denied Jordaii his Sixth Aliiend~l~eiit sight to a 

defense w l ~ e i ~  it declined to iiistruct tlie jury on justifiable lioiiiicide and 011 

tlie lesser i~lcludcd offeiises of iiianslaugliter ill the first and secoild degree. 

4 .  Multiple instalices of prosecutorial ii~isconduct denied Jordaii 

his due process right to a fair trial. 

5. Jordan's convictiolls for inurder in tllc second degree while 

armed with a firearin and uiilawful possessiolz of a firearm violated the 

FiStli Amei~dmeiit's prohibition against double jeopardy. 

6. Cumulative error denied Jordaii his due process riglit to a fair 

trial. 

B. ISSUES RELATING TO ASSlGMENTS OF ERROR 

1. Principles of due proccss require that where a trial court has a 

reason to doubt a persoll's competeilcy to siaiid trial, the court lllust refer 

the accused for a11 exaininatioi~ and hold a heariiig as iiiaiidated by RCW 



10.77.060. Although defense counsel told tlze court that lze had concerns 

about Jordan's competency and the coui't's own colloquy with Jordan 

revealed that Jordail lzad difficulty understaizding the nature of the 

proceedings, the court did not comply wit11 the procedures set fol-th in 

RCW 1 0.77.060. Was Jordan denied due process? (Assigiment of Ei-ror 

1) 

2. Principles of due process prohibit the use of a foreig~z 

coizviction to elevate an accused's sentence in Washington where the 

eIeinents of the forcign offensc arc different or broader than tile 

compasablc Washington offense, or where in Washington tlze accused 

could lia~le raised defenscs that would not be available under tlze foreign 

statute. Jordan's offender score was elevated by a Texas coilvictioiz for 

voluntary maizslaughter to which Jordan had raised a claim of self- 

defense. "Voluntary inanslauglzter" in I'cxas is broader than any 

potentially conzparable offense in Washington, and tlze law of self-defense 

in Texas at the time that Jordan was convicted (1) inlposed a more 

stringent burden of production than is rcquil-cd in Washingtoiz, (2) did not 

require jury instsuctions unambiguously explain that tlze State bore tlze 

burden of disproving tlze defense, (3) permitted the use of deadly force 

only to co~iibat deadly force or an attempt to use deadly force, and (4) 

imposed a duty to retreat upon the defendant. Did the use of this of'fense 



to increase Jordan's punishnzent violate due process? (Assigiment of 

Error 2) 

3. Consistent with the Sixth Amendment riglit to present a 

defense, an accused person is entitled to jury instructions that enable him 

to argue his theory of the case even wliere tlze theory may be frivolous or 

wliere clefc'ense counsel laclcs a good faith basis to believe tlie argunzeiit is 

supported by the facts. Prior to trial, Jordan submitted to an interview 

with the prosecution in which l ~ e  stated he did not act in self-defense. 

Where these statements were not sworn, tlie evidence otherwise suppoi-ted 

the issuance of self-defense instructions, and issuing the instructions 

would have held the State to its burden of proving the essential elenlents 

of the charge, did the trial court err in ruling defense. counsel was 

"ethically bound" by the interview and Jordan was not entitled to the 

instructioiis? (Assigniz~ent of Error 3) 

4. Did prosecutorial miscoizduct deny Jordan I l~e  fair trial 11e was 

guaranteed by tlie Fourteenth Anzendment? (Assignnzent of Error 4) 

5. Did Jordan's convictions i-or inurder ill tlze seco~id degree 

predicated on tlze use of a firearm with a firearm eldzan'cement and 

unlawful possession of a firear111 ill the fil-st degree violate tlie Fifth 

Amendizze~it's p~:ohibition against double jeopardy1? (Assignmetzt of Error 

5 1 



6. Did cumulative error deny Jordan the fuizda~nentally fair trial he 

was guaranteed by the Foul-teenth Amendment? (Assignment of EITOS 6) 

C. STATEMENT OF THE CASE 

1. Tlze charged incident. Neighbors of tlze Etl-lio bar on Jefferson 

Street in Seattle were disturbed by a loud asgunlent in the street late one 

July night in 2007 and called the police. 4RP 10-1 6, 30-34; 6RI' 5-8; 

13RP 675-76.' Patrick Ryan, who lived in a condominium on 12~'' Avenue 

and Jefferson Street, saw 10 to 12 people pushii~g each otlzer back and 

forth and throwing punches. 4RP 13, 30. He heard two shots fired, and 

from his window then observed a mail in a black shirt and slzol-ts with his 

hand outstretched shoot anotl~er man, who dropped to tlze ground. 4KP 

18-19. Another neighbor, Amir Rafi, sinzilarly described seeing two men 

confroizting a third inan and also witnessed tlze shooting of tlze third man. 

' Tlie verbatim report of proceedi~igs consists of 15 volumes, which are 
rcfere~iced herein as folloivs: 

5/29/08 1 RIJ 
5/30/08 2 RP 
6/4/08 3 RP 
6/5/08 4KP 
6/9/08 - 5 RP 
611 0108 6RP 
611 6/08 7RP 
611 7/08 8 RP 
611 8/08 9RP 
611 9/08 1 ORP 
6/23/08 1 1  RP 
6/24/0 8 12RP 
6/25/08 13RP 
6/26/08 1 4RP 
111 6/08 15RP 



13RP 676. Officers Steve La~nbert and Courtney Harris, who responded 

to the 91 1 disturbance call, arrived at the scene in time to witness the 

shooting as well. 6PXP 37-38, 76-78, 81. 

After the shooting, the crowd scattered, and the shooter and 

another inan wearing l9ght-colored clothes fled north on 12"' Avenue. 4RP 

2 1,45. Following an ilitensive police search and contai~~nleilt operation, 

two young men, appellant Grick Jordail and his co-defenda~lt, Marcus 

Dorsey, were arrested, 8 W  15; 9RP 44-48, 11 5 .  Ballistics testing 

coilnected bullet fragnletlts recovered from victim Ma~~rice Jackson's body 

to a .38 caliber revolver found in Jordan's pants pocltct. 7RP 88; ION' 

170; l l W  332-38. 

Rased on these events, Jordan was charged by anzended 

inforn~atio~i with one count of lnurder in the second degree witli a firearm 

enhanceinei~t and one couilt of uiilawful possession of a Grearin in the first 

degree. CP 1 1-1 3. 

2. Jordan's inco~npetency to stand trial. Prior to trial, Jordan's 

attonley told the court that he had concer~ls regarding Jordan's 

colnpetency to stand trial. 1 RP 4. He stated that dordan had been attacked 

in the Icing County Jail and had bee11 placed on a suicide watcl~. Id. I-Ie 

said that it had bee11 difficult to conimumicate with Jordan and that he 

could not tell whether Jordan could ullderstand him, explaiaii~g, "[Jordan] 



would go from being very uncommunicative to focused 011 things outside 

of the issues that we had to deal with at trial." a. I-Ie asked the court to 

engage in a colloquy with Jordan to verify tliat lie was conlpetent to stand 

trial. IRP 5 

Jorda11's responses during tlie collocluy were raillbling and 

disjointed. When tile court asked him if he understoocl .the cllarges against 

him, Jordan responded, "Wl~atever they say I'm charged with, I'm charged 

with." 1RP 7. The court then reiliinded Jordan of that it was important: to 

cooperate wit11 his attorney, to wl~icli Jordan responded: 

No. I'm tallting about the fact that it is like bciiig 
befriended to the case, being befriended and especially 
gang ground, like be nice to you, gain information out of 
you. And I'm thinlting to myself, lilte, I'm not a lneinber 
of a gang. What if they get to my son, who is 13? He 
might want to get illto a gang, axid that hurt me wllerz I 
heard that. 

'That's tlie type - tllere is already enough stuff going 
on. Don't use anything to try to iacrimii~ate mc. And 
that's the thing that botllcrs me tlic most. I feel bad about 
this. You arc all just a small fragme~it of what is going on. 
This is nothing, you feel 11ie. 

That's the Court up above, and I ain't going to try to 
get away with ~iotl~ing I done. This is 1101 the whole case. 

Despite Jordan's strange answers to the court's questions, tlie court 

ruled, 

Based on tlie colloquy, tlie court doesn't have 
concerns about competency. 1 understai~d tlie defendant is 



going through a tough time. And l ~ e  is charged with very, 
very serious events. And there are issues that lhe has to deal 
with, in terms of what his soil has to perceive. And 
obviously, all of us have to deal with soilze larger religious 
and socia1 issues, that are larger than us. 

And I think that's wlzat the defendant's referring to. 
And I sense a feeling of frustration. And I find this is not a 
competency issue, but perhaps understandal>le frustration in 
the situation. And that's not to mini~nize it, or not to say 
that - malte ally value comment on it. TI is just what il i s .  
But it is not conipetency. 

At a C1.R 3.5 hearing held iminediately afier this collocluy, Jordan 

told the coui-t that he did not understand the proceedings. IRP 9. The 

court then aslted him, "Mr. Jordan, do you u11dei.stand this?" Jordan 

responded, "I'm here, and I'm just going along." 1RP 10. 

3. Trial and sentencing, Jordall proceeded to a jury trial. The trial 

court denied Jordan's requests for jury instructions 011 justifiable honlicide 

and the lesser included offenses of ~z~anslaugliter in the ii'irst and secoild 

degree. 13RP 709. Jordan was comvicted. of both counts as charged. CP 

At sente~~ciiig, the court colicluded that Jordan's 1992 Texas 

juvenile convictioil for voluiztary maiislaughter was comparable to tlie 

crinie ofm~lrder in the secoild degree, and, based on Jordan's other 

Wasllington felony history, determined his offender score on the iiiurder 

coi~viction was eight and on tlie unlawf~~l possession of firear111 coi~vic t io~~ 



six. 15RP 20-2 1 ; CP 1 53. The court sentenced Jordan to serve 4 17 

montlis on the niurder conviction, i~icludiiig five years for the firearm 

enhancement, and 75 montlis on tlie unlawful possessioii of a firearill 

conviction. CP 155. Jordail appeaIs. CP 167-77. 

D. ARGUMENT 

1. TI-IE TRIAL COURT DENIED JORDAN 131s 
FOURTEENTH AMENDMENT RIGHT TO DUE 
PROCESS WHEN IT FAILED TO ORDER A 
COMPETENCY EVALIJATION. 

a. Principles of due processoliibit the cri~ninal trial of an 

incomuelent person. An accused person in a crimiilal case has the 

fundamental right not to be tried while incompetent to stand trial. Drape 

v. Missouri, 420 U.S. 160, 171-72,95 S.Ct. 896,43 L.Ed.2d 103 (1975); 

State v. I-Ieddrick, 166 Wii.2d 898, 903-04, 215 P.3d 201 (2009); U.S. 

Const. amend. XIV. '"Incompetency" ineans a person laclts tlie capacity 

to understaild the nature of tlie proceedings against him or Iier or to assist 

in his or her ow11 defense as a result of nleiltal disease or defect. "' RCW 

Washington's competency statute provides greater protection 

against being tried wliile incompetent than the federal constitution. & 

Persolla1 Restraint of' Fleming, 142 Wn.2d 853, 862, 16 P.3d 61 0 (2001). 

In Wasl~ingtoii, whenever tllere is a reason to doubt an accused person's 



coinlxtency, "the court on its own motion or on the motion of any patty 

&aJ either appoint or request the secretary to designate at least two 

qualified experts or professional persons, one of wl~om shall be approved 

by the prosecuting at.toriiey, to exanline and report upon tlne inental 

condition of the defendant. RC W 1 0.77.060 (emphasis added). "The 

'[pjrocedures of the competency statute . . . are mandatory and not inerely 

directory."' Heddrick, 166 Wn.2d at 904 (quoting Fleming, 142 Wn.2d at 

863). 

"A lawyer's opiilion as to his client's colnpetency and ability to 

assist in his own defense is a factor which sl~ould be consid.ered and to 

\vhich the court must give considerable wej.ght." State v. Crenshaw, 27 

Wn. App. 326, 33 1,617 P.2d 1041 (1980); accord State v. FIal-ris, 122 

Wn. App. 498, 505, 94 P.3d 379 (2004). An "expressed doubt" regarding 

competei~cy by defense couiisel, as "one with the closest contact with tlie 

defe~idailt" is "unquestionably a factor which sl~ould be colisidered." S1:Cake 

v. Israel, 19 Wn. App. 773, 779, 577 P.2d 678 (1978) (citation oinitted). 

b. By determining on its own that Jordan was coillpetelit to 

stand trial without colnplying with the maiidatory provisions of RCW 

10.77.060, t~otwitl~standinp defeense counsel's represelltations to the 

contrary, tlie trial co~11-t violated Jorcla~l's right to due process. In 1973, the 

Legislature substailtial.ly liinited the discretionary a~~thority of trial co~~r t s  



to nialte their own deterniinatiolis of defendants' coizipete~icy. State v. 

Wiclclund, 96 Wn.2d 798, 801, 638 P.2d 1232 (1982) (discussing 

enactilleizt of Chap. 1 0.77 RCW, Laws of 1973, 1 st Exec. Sess., ch. 1 17, p. 

795)). The illtent and effect behind this legislation was to standardize the 

procedures io be used ill llialting collzl~eteiicy deterniinatioiis. Wicltlund, 

96 Wn.2d at 80 1. 

The determination of whether a coinpeteizcy examination should be 

ordered still rests gei~erally within the discretioil of tlze trial judge. 

Fleming, 142 Wii.2d at 863. But, "once there is a reason to doubt a 

defendant's con~petency, the court must follow tlie statute to determine his 

or her colnpetency to stand .trial." g. at 863 (quoting City of Seattle v. 

Gordon, 39 Wn. App. 439,441, 693 P.2d 741 (1 985)). The failure to 

follow these proced.ures is a denial of due process. I-Ieddriclt, 166 Wn.2d 

at 904. 

In Heddrick, the Couit emphasized tliat tlie statutory procedures 

contained in RCW 10.77.060 can be waived only in very limited 

circ~~mstanccs. 166 Wii.2d at 906-07. Specifically, for example, a defense 

attoriiey may .waive coilipletioil of tlie statutory conzpetency procedures by 

asking tlie court to find the defendant conipetent or by stipulating to 

competency. Id. (discussing Israel). 111 Israel, the prosecutor moved for a 

competency evaluatioli, but tlze trial court instead proceeded to question 



the defendant and to permit the prosecutor to question hey, Israel, 19 Wn. 

App. at 775-76. After this perf~~~lctory exanlination, defense couilsel 

aslted the court to find Israel coll~petent. Id. The court in Israel held that 

the defcnse attorney's request sufficed to waive co~npletion of the 

statutory co~npetency procedures. 

Si~llilar to Israel, the Supre~lle Court held that LIcddrick's defense 

attorney effected a waiver when she withdrew a challenge to competency. 

166 Wn.2d at 908. By contrast, in State v. Marshall, 144 V\rn.2d 266, 27 

P.3d 192 (2001), the defendant entered a guilty plea to aggravated first 

degree liiurder against his lawyer's advicc. 144 Wn.2d at 269. After the 

State indicated it intended to seek thc dcath pei~alty, Marshall's lawyer 

alerted the court to co~llpete~lcy concerns that inay have alfected the 

val~dity of the plca. 144 W11.2d at 270-73. Despite this evidence, the 

court did not comply with the procedures contai~~ed in RCW 10.77.OGO 

and instead foulld on its own that Marshall was co~llpcte~lt when he 

pleaded guilty. a, at 273. 'The Supreme Court held the trial court either 

had to pernlit Marshall to witl~draw the plea or collvelie a fo r l~~a l  

coml?etelzcy hearing pursual~t to RCW 10.77.060. @. at 2778-79. 

This casc is like Marshall. At the pretrial hearing where he 

brought his concerlls regarding Jordan's competency to the court's 

atte~ition, Jo~dan's attorney explained that Jordan's lllelltal statc had 



deteriorated to tlze point where Jordan could not coizzizzunicate effectively 

with him and he was concerned that Jordan did not understand the 

proceediizgs. I R P  4. He told the court that Jordan had been placed on 

suicide watch. Id. 

Althougl~ defense counsel did not request a competency 

evaluation, lzc also did not ask the court to forgo that process or otherwise 

waive the statutory procedures. Based on his representatiol~s to tlie court 

and the colloquy counsel did request, there was reason to doubt Jordaii's 

competel~cy. RCW 10.77.060. Tlic court was tl~erei'ore obligated to 

follow tlie statutory procedures to ensurc .Torda~z was competent to stand 

trial. Marshall, 144 W11.2d at 278 ("Whenever a defendant has pleaded 

not guilty by reason of insanity, or there is reason to doubt his or her 

c o m v c t e x  the could on its own nlotioll or 011 the motion of any party 

shall either appoint or request tlze secretary to designate a t  least two --- 

qualified experts or professional persons, one of wlloin shall bc approved 

by the prosecuting attorney, lo exanline and report upon the mental 

coridition of the defendant.") (quoting RCW 10.77.060) (cou~t's 

emnphasis)). 

c. The coiistitutiol~al error requires reversal. "Failure to 

observe procedures adequate to protect an accused's rigllt not lo be tricd 

while illcoinpetelit to stand trial is a denial of due process." A/Iarsl~all, 144 



Wn.2d at 279. The trial couitys inexplicable failure to comply wit11 the 

statutory procedures contained in RCW 10.77.060 denied Jordan his 

Fourteeilth Aineizdmelzt right to due process. The coizvictions should be 

reversed. On remand, the court should be directed to hold tlze mandatory 

coinpetency hearing. Id. 

2. JORDAN'S PRIOR 'I'EXAS CONVICTION FOR 
VOLUNTARY MANSLAUGI:tTER SHOULD I-IAVE 
BEEN EXCLUDED FROM HIS SRA OFFENDER 
SCORE BECAUSE THAT CRIME IS NOT 
COMPARABLE TO A FELONY IN WASI-IINGTON. 

a. The inclusion of out-of-state offenses it? the SRA 

offend.er score violates due process unless the foreign convictioizs we -- 

leaallv and factually coiizparable to crimes in Wasl~ington. Where the 

Stal.e,alleges a defendant's criminal lzistory contains o~~t-of-state felony 

convictions, under the SRA, tlze State bears the burden of proving the 

existence and coinparability of tilose convictions. RCW 9 . 9 4 ~ ~ 5 2 5 ; ~  State 

v. Ford, 137 Wn.2d 472,480, 973 P.2d 452 (1999). -- 

To determine whether a foreign co~zviction is comparable to a 

Washi~lgtoi~ offense, the court engages in a two-step aiialysis. First, tlze 

court must compare the eleiziei~ts of tlze out-of-stale offense with the 

elements of potentially comparable Waslzillgto~z crimes. Ford, 137 Wn.2d 

2 That sectio~l provides in relevant part, "Out-of-state co~ivictio~ls for 
offenses shall be classified according to the comparable ofirise defi~iitions and 
sentences provided by Washington law." RCW 9.94A.525. 



at 479 (citing State v. Morley, 134 Wn.2d 588,606, 952 P.2d 167 (1998)). 

If the eleillents of the foreign convictioil are comparable to the eleinents of 

a Washington offense on their face, the foreign offense counts toward the 

offender score as if it were the comparable Washingto11 offense. 

Persolla1 Restraint of Lavery, 154 W11.2d 249,255, 1 1 1 P.3d 837 (2005). 

If the elelzients of tlie prior offense are not coinparable, or are broader than 

tlze pertinent criine in Washington, tl~en tlze court may loolc to thc facts 

admitted by the defendant or proved by indictizleizt or trial to deteni~ine if 

the prior offenses are comparable. a. at 256-57. 

However, tl~ere are two important caveats to this geizeral rule. 

First, if the eleme~its are different or broader than the pertiiieint 

Wasl~ington statute, the crinie may not be used to illcrease an offender 

score without offending principles of due process. Lavery, 154 Wn.2d at 

257; In re Personal Restraint of Crawford, 150 Wn. App. 787, 794,209 

P.3d 507 (2009); State v. Ortega, 120 Wn. App. 165, 168, 84 P.3d 935 

(2004). Tlzis is becanse in order to establish that a prior out-of-state 

convictio~l is comparable to a crime ill Washii~gton, the court must look to 

facts beyond the "fact" of tlze collviction itself. See, e ~ ,  Sl~epard v. 

United States, 544 U.S. 13, 125 S.Ct. 1254, 1262, 161 L.Ed.2d 205 (2005) 

(clarifying that tlie "prior conviction exception" does not include facts 



"about" a prior convictiol~ if those facts are "too far removed from the 

coilclusive significailce of a prior judicial record"). 

As the Lavery Court explained, 

Where the foreign statute is broader than Wasl~ingtoi+l's, [an 
exami~latio~l of the uilderlyillg facts] illay not be possible 
because there may have been no incentive for the accused 
to have attenipted to provc that he did not coinlnit the 

- - - - - - - narrower offense. 

- I,avery, 154 Wn.2d at 257 (citing Oi-tega, 120 Wiz. App. at 168). 

The second caveat concerlis the availability of defenses under 

Wasl~iizgton law that lnay not have beell availal>le uilder the foreign 

statute. For example, in Lavery, the defendant had beell coiivicted of 

federal balk robbery, and this offense was used to impose a sentence of 

life witl~out the possibility of parole under the Persistent Offender 

Accou~ltability Act (POAA). Federal bank robbery is a general intent 

crime, but under Washii~gtoll law, specific i i~tel~t  to steal is an essei~tial 

element of tile crime of second degree robbery. Lavery, 149 Wn.2d at 

255-56 (citations onnitted). Thus there are several defei~ses available 

under Washington law that could not be raised in a fecleral balk robbery 

p~*osecution, such as intoxication, diminished capacity, duress, insanity, 

and claim of right. a. at 256. It is for this seas011 that any effort to 

establisli factual comparability ill such a circulnstallce will violate due 

process, as the defendant may have raised a defeiisc were he cl~argcd 



under Washington law that he could not have raised in the foreign 

jurisdiction. a. at 258 ("As in Or te~a ,  Lavery had no nlotivation in the 

earlier conviction to pursue defenses that would have been available to 

him under the robbery statute but were unavailable in the I'ederal 

prosecution."). 

b. The inclusion of a 1992 foreign conviction for voluntary 

nlanslaughter in Jordan's SRA offendel score, where that crime was 

neither factuallv nor legally comparable to a felony in Washingtoi~, 

violated due process. At sentencing, the Statc sought to include a 1992 

juvcniie conviction for volu~ltary i~ianslaughter in Jordan's offender score. 

The State presented copies of the pertinent Texas criniinal statute and 

other docunlents from the prior proceeding to establish the existence and 

comparability of the prior foreign offense. CP 27-144. The cou~rt 

concluded this cl-ime was comparable to the crime of second-degree 

murder ill Washington, and relied upon it to add two points to Jordan's 

offender score for tl~e current murder conviction, and one point to the 

offender score for tlle unlawful possessiol~ of a firearm coiiviction. 15RP 

20-21; CP 153. 

'The crinle of voluntary n~anslaughter was not legally coniparabie 

lo any Washington felony, however, and there are defenses available 

uncle1 Washi~lgto~i law to a chuge of iilteiltional lllurdei that wcre not 



available under Texas law wlieii Jorda~i's prior offense was comiiiitted. 

For these reasons, the inclusioil of tlze offense in Jordan's SRA offender 

score violated due process. 

i. The Texas criine was not legally comparable to a 

feloliv in Washin-. According to tlle pertinent Texas statute in effect at 

the time tliat Jordan's criiiie was committed, "voluiitary nianslaugliter" is 

defined as: 

A perso11 coizimits an offense if he causes the death of an 
individual undes circumstances tllat would constitute 
murder under Section 19.02 of this code, except that he 
caused the death under the immediate influence of sudden 
passion arising from adequate cause. 

Tex. Peiial Code Ij 19.04 (1 992). 

Tex. Peiial Code jj 19.02 (1 992), titled "Murder," provides: 

(a) A person co~ninits an offense if he: 

( I  ) intentionally or knowingly causes the deatli of an 
individual; 

(2) intends to cause serious bodily injury and commits ail 
act clearly daiigerous to huiiia~l life tliat causes the deatlz of 
an individual; or 

(3) colnniits or atteiiipts to comliiit a felony, other thaii 
voluiitary or iizvoluiztary mansla.ugliter, and ill the course of 
and in furtherance of tlie coinlnission or attempt, or in 
iimiediate flight from tlze colnmission or attempt, lie 
commits or attempts to commit an act clearly daizgerous to 
human life tlzat causes tlie death of ail individual. 



(b) An offense under this section is a felony of the first 
degree. 

Tex. Penal Code 9: 19.02 (1992). 

The petition filed in the Texas Juvenile Coui-t and brought by a 

grand jury alleged: 

On or about July 26, 1992 in I.,imestol~e County, 'Texas, 
Erick Deshun [sic] Jordan did the11 and there intentionally 
and knowingly cause the death of a11 individual, to wit: 
Juan Gillesl~ie by shooting hi111 with a deadly weapon; to 
wit: a pistol, against: the peace and dignity of the state of 
Texas. 

On its face, the l'exas statute is sul~slaiitially broader than ally 

potentially coinparable Washington statute, because it pesniits convictio~l 

if a persoil "intentionally or lulowingly causes the death of an individual." 

Tex. Penal Code 5 19.02. By contrast, Washingtoi~'~ murder in the second 

degree statute requires the State to prove an intentional ltilling. RCW 

9A.3 2.050(l)(a). Wasl~ington's nza~~sla.ugl~ter in the first degree statute 

liltewise requires the State to prove a different mens rea thail ~vllat the 

State must prove under Texas law. RCW 9A.32.060 provides: "A person 

is guilty of ~~zanslaugliter in the first degree when , . . he recltlessly causes 

the death of a~iother person." RCW 9A.32.060(1)(a). 

Under Washilzgton law, intent is defined as follows: 



A person acts with intent or illtentionally when he or she 
acts with the objective or purpose to accoii~plish a result 
which coizstitutes a crime. 

RCW 9A.08.010(a). 

. . in Washington, a person acts knowingly or with knowledge when: 

(i) he or she is aware of a fact, facts, or circumstances or 
result described by a statute defining an offense; or 

(ii) 11e or she has infomation which would lead a 
reasonable persoil in the same situation to believe that facts 
exist which facts are described by a statute clefii~ing an 
offense. 

RCW 9A.08.01 O(b). 

A person is recltless or acts recltlessly when: 

he or she knows of and disregards a substantial risk that a 
wrongf~~l act may occur and his or her disregard of such 
substantial risk is a gross d.eviation froin conduct that a 
reasollable person would exercise in the salne situation. 

KCW 9A.08.010(c). 

Although the Texas statutory provision defi~iing "iate~lt" is 

substantially siillilar to Washington's RCW 9A.08.01 O(a), tlie provision 

defining "lc~iowledge" allows k i ~ o w i ~ ~ g  behavior to be established by a 

broader range of coilduct than is permissible in Washington: 

A person acts illtentionally or with intent wit11 respect to the 
nature of his conduct or to a result of his coi~duct when it is 
his cotlscious objective or desire to engage in the conduct 
or cause the result. 



A person acts knowingly or with lu~owledge, wit11 respect 
to the nature of liis conduct or to circulnsta~~ces 
su~~ounding his conduct when he is aware of the nature of 
his conduct or that the circumstal~ces exist. A person acts 
lulowingly or with knowledge, wit11 respect to a result of 
his coilduct when he is aware that his coilduct is reasollably 
cei-tain to cause the result. 

'Tex. Penal Code § 6.03 (1992). 

Although tl~e first prong of Texas' definition of "knowledge" 

resembles Washington's definition, the second definition, which foc'ocuses 

on the result of the crinliilal acts, more closely resetnbles Washi~igton's 

definition of.'recltlessizess. Compare Tex. Penal Code S 6.03 (1992) witl.1 

RCW 9A.08.010(c). 

The State may cou~zter that because Jordan was indicted for 

"intentionally and knowingly" causing Juan Gillespie's deal;h, these 

statutory differences do not matter. Any suc11 claiin is defeated by an 

exai~~inatioii of the facts tlie jury actually hund based upon the 

iilstructioils they were given. 

ii. Contrary to Washington law, Texas imposes a 

burden oil the defeiendant to produce evidence of self-defense and requires 

a lesser corresponding burden from tlie State. .Jordan raised a self- 

defense/defei~se of anot11er claiiii to tlie Texas charge. CP 53-55. In 

Washington, once the issue of self-defense is raised, tile absence of set£- 

defense becomes an essential eIemeat of tlie offense wllicli tlle State llzust 



prove beyolid a ~eeasonable doubt. State v. Acosta, 101 Wn.2d 6 12, 621 - 

23,683 P.2d 1069 (1.984); accord State v. LeFaber, 128 Wn.2d 896,903, 

913 P.2d 369 (1996) (abrogated on other grounds by State v. O'Hara, 167 

W11.2d 91, 101-02,217 P.3d 756 (2009)); State v. Tifoods, 138 Wiz. App. 

Jordan raised a defense of otlzers claiin to the Texas charge, and 

the jury in the Texas proceeding was instructed as follows: 

You are instructed that under our law a person is justified 
in using force or deadly force against another to protect a 
third person if, under the circuinstallces as lie reasonably 
believes thein to be, such persoil would be justified in using 
force or deadly force to protect hirnself against the 
unlawful force or deadly force of another which lie 
reasonably believes to be threatening -the third person he 
seelts to protect, and lie reasollably believes that his 
intervention is im~llediately necessary to protect the third 
person. 

With respect to tlze legal requirements of self-dekizse, tlze 'Texas 

court explained: 

A pcrsoii is justified in using force to protect liilzzself 
.c 

against a~lothes when and to the dcgree necessary l ~ e  
reasonably believes tile force is imiziediately necessary to 
protect Ilimself against the otl~er's use or attempled use of 
unlawfi.11 force. A persoii is justified in usiiig deadly force 
against aizotlzer if l ~ e  would be justified in using force 
against tlze other in the first place, as above set out, and 
wlzea and to the degree 11e believes the deadly force is 
iilzn~cdiately izccessary to protect himself against the 



other's use or attempted use of unlawful deadly force aizd if 
a person in his situation would not have retreated. 

WiQi respect to Jordan's right to bct on appearances, the court 

iilstructed the j ury: 

When a person is attacked wit11 uillawful dcaclly force. or 
lze reasonably believes he is under attack or atteiizpted 
attaclc with unlawful deadly force, and there is created i11 
the mind of suclz pcrsoil a reasollable expectation or fear of 
death or serious bodily injury, then the law excuscs or 
justifies such persoil in resorting to deadly force by any 
means at his co~n~iiand to the degree tlzat 11e reasonably 
believes immediately nccessary, viewed fi.onl his 
staildpoint at the time, to prolect himself from such attack 
or altempted atiack, as a person has a right to defend llis 
life and person from apparent danger as fully aizd to Ihc 
same extent as lze would had the dangcr been real, provided 
that he acted upon a reasonable apprehension of danger, as 
it appeared to him from his staizdpoiilt at the time, and that 
he reasonably believed suclz deadly force was immediately 
necessary to protect lziinself against the other person's use 
or atte~npted use of ui~lawful deadly force. 

So it is, ill the case of a person acting against another in 
defense of a third person, it is not necessary that there be 
actual danger to such third person, as a person acting in his 
defense would have tlze right to defend him fiom apparent 
danger as fully and to the same extent as he would have 
were the danger real, provided he acted up011 a reasonable 
apprelzension of danger to suclz third person, as it appeared 
to hi111 fiom liis sta~idpoint at the time, and that he 
reasoilably believed such deadly force by his intervention 
on behalf of such third person was imilzediately necessary 
to protect such persoil from anotl~er's use or attempted use 
of unlawf~~l deadly force, and provided it reasollably 
appeared to such persons acting, as seen from his viewpoint 
alone, that a reasoilable person in the sit~~atioll being 



defended would not llave retreated to avoid using deadly 
force in his own defense. 

The sole instructiol~ that the court provided conceriiing the burden 

of proof with respect to self defeiise stated: 

Now, if you find from the evidence beyoiid a reasonaI>Ie 
doubt that t11c juvenile respondcnt, Erick Deshun [sic] 
Jordan, did kill Juan Gillespie by shooting hirn with a 
fircarm: to-wit: a pistol, as alleged, but you furthcr find 
from the evidence, or you have a reasonable doubt tllereof, 
that, viewed fro111 tlie standpoiilt oftlie juvenile responde~lt 
at the time, Srom the words or conduct, or both, of Juan 
Gillespie, it reasonably appeared to the juvenilc respondeilt 
that his life or the life or person of Michael Williams was in 
danger and there was created in juvenile respondent's mind 
a reasollable expectation or Sear of his or Michael 
Williams's death or serious bodily injury from the use of 
unlawful deadly force at thc hands of Juaii Gillespie and 
tliat juvenile respondent reasonably bclieved that under the 
circunistai~ces then existing, a reasonable person in I~is  or 
Michael Williams's situation would not have retrcated 
before using deadly force in his own defense, and that the 
juveiiile respondent, acting, under such apprehension and 
reasonably believing that the use of deadly force, by his 
intervention, or on 1nis part was immediately iiccessary to 
protect l~imself or Michael Williaiiis against Juan 
Gillespie's use or attempted use of unlawful deadly force, 
and that lie, tliere~ore, shot Juaii Gillespie, then you will 
Gtld that the juvenile respondent did not engage ill 
delinquent conduct; or, if you have a reasonable doubt as 
to whether or not tlie juvenile respo~ident was acting ill 
defense of himself or Michael Willianis on said occasioil 
under sucl~ foregoing circumstances, then you should give 
the juvenile iespolldent tlie beliefit of tliat doubt and acquit 
l1im by answering t l~e questioils l~ereiiiafter set fort11 "We 
do not." 



CP 54-55. 

Under Washington law, these instructions would be severely 

deficient in several respects. The most glaring defects coilcern the 

instructioils on the burden of proof. In Texas, before a defendant is 

eiititlcd to have the jury instructed on self-defense, he bears the burden of 

producing some cvidcnce suppoi-ting the dcfcnse. Zuliani v. State, 97 

S.W.3d 589, 594 (?'ex. Crim. App. 2003). Although the State then bears 

the burden to disprove the raised defense, "I tlhe burden oi'persuasion is 

not one that requires the procluction of evidence. Ratller it requires only 

that the State prove its ctzse beyond a reasonable doubt." u. (citations 

omitted); see also Tex. Penal Code 5 2.03 ("If the issue of the existence of 

a defensc is submitted to fhe jury, the court shall charge that a reasonable 

doubt on the issue requires tl~at the defendant be acquitted."). But "[wlhen 

a jury finds tlie defendant guilty, tliere is an in~plicit findii~g against the 

defensive theory." Zuliani, 97 S. W.3d at 559 .  

Thus, 'Texas law differs substal~tially Gom Washington's 

requiremenls regarding tlie burden of proof in self-defense cases ill two 

respects. First, Texas affir~natively requires tlie clefendant to produce 

evidence before lle will be elititled to have the jury instructed on self- 

defense. Saxton v. State, 804 S.W.2d 91 0, 913-14 ('l'ex. 1991). 



The issue . . . is wlzether, if the testiino~ly is believed, a case 
of self-defense has been iziade. If such testiizlony or other 
evidence viewed in a favorable light does not establish a 
case of self-defense, ail instruction is not required. 

Dyson v. State, 672 S. W.2d 460,463 (Tex. Crim. App. 1984). 

By contrast, in Washington, while a defenda~~t raising a self- 

defense claim bears what has been ternzed a burden of production, State v. 

Jane5 121 Wn.2d 220,237, 850 P.2d 495 (1 993), this is a lower threshold -A, 

than what is required under Texas law. "Altl~ough it is essei~tial that some 

evidence be admitted in the case as to self-defense, there is no need that 

tilere be the ailzount of evidence necessary to create a reasonable doubt in 

the minds of jurors on that issue." u. (quoling State v. McCullunz, 98 

Wn.2d 484,488,656 P.2d 1064 (1983)). Moreover, this evidence need 

not be produced by the defendant. Ratlzer, "there need only be sonze 

evidence admitted in the case from whatever source whiclz tends to prove 

a killing was done in self-defense." McCullum, 98 W11.2d at 488 

(emphasis added). 

In addition to placing a lower threshold burden on a defendant who 

raises a self-defense claim, Washington imposes a niore rigorous duty on 

the part of trial courts to ensure that tlie State is held to its burden of proof 

in response to a self-defense claim. Washington requires that "[tllze jury 

sl~ould be inforlned in some unalnbiguous way that the State izzust prove 



[the] absence of self-defense beyond a reasonable doubt." Acosta, 101 

Wn.2d at 62 1. The Court in Acosta emphasized, "The defendant is 

entitled to a correct statement of the law, and should not be forced 'a 

arme to thejury that the State [bears] the burden of provii~g [tlie] absence 

of self-defense. "' Id, at 62 1-22 (empl~asis in original, citation omitted). 

In Texas, altl~ougli the State bears the same burden, tliere is 110 

requirement that the jury be uilalnbiguously so instructed in order for a 

conviction to be upheld. All that is required is that tlie State prove its 

case. Zuliani, 97 S.W.3d at 594. 

iii. The circumstances where Texas permits ail 

ii~dividual to use deadly force in selfidefeiise are narrower tllan in 

Wasliiil~ton. Jordan's Texas jury was instructed tliat liis use of deadly 

force was lawful only if lie ( I )  was, or reasoiiably believed hil~iself to be, 

under attack with unlawful deadly force, and (2) reasoiiably expected 

death or serious bodily injury to result fiom liis assailant's use of uillau~ful 

deadly force. CP 54-55. Washington iinposes no predicate requirement 

tliat a person bel.ieve he is under attack with ulilawf~il deadly force, but 

rather perniits the use of deadly force to be a coniplete defeiise if lie 

believes that lie or sonieoile else is about to suffer death great personal 

injury. State v. Walden, 131 Wn.2d 469,474, 932 P.2d 1237 (1997); State 

v. Ferguson, 131 Wn. App. 855, 859, 129 P.3d 856 (2006); RCW 



9 ~ . 1 6 . 0 5 0 . ~  Compare, G, r r r a ~ n e l I  v. State, 287 S.W.3d 336, 341 (Tex. 

App. 2009) (to be entitled to self-defense instruction where deadly force 

has been used, defendant iizust present evidence demonstrating that liis use 

of such force was immediately necessary to protect hi111 or third person 

from the victim's use or attempted use of deadly fosce); see also 'Tex. 

Penal Code 5 9.32 (1992). 

iv. Coiltrary to Washington law, at. the time of 

Jordail's con_viction Texas imposed a duty to retreat on a person claim& 

self-defense. It is well-settled in Washington that wllen a person is 

assaulted in a place where l ~ e  or she has a sight to be, he has 110 duty to 

retreat, but may defend hiinself with force even tlzough flight might also 

be a reasonable alternative to force. State v. Redmond, 150 Wn.2d 489, 

493, 78 P.3d 1001 (2003); see also e.8, State v. Meyer, 96 Wn. 257,264, 

164 P. 926 (1 91 7') (upholding tlie cornmon law right of an accused to 

"stand his ground and repel force with force, even to Val<ing tlie life of his 

assailant if ilecessary or in good seas011 apparently necessary for the 

preservatioii of his ow11 life or to protect himself from great bodily l~arm"). 

3 RCW 9A. 16.050(1) provides that homicide is justifiable: 
In tlie lawf~11 defense of the slayer, or his or her husband, wife, 
parent, child, brother, or sister, or of any other person in liis 
presence or compaliy, when tl~ere is reasonable grourlcl to 
apgrehend a design on the part of the person slain to com~nit a 
felony or to do some great personal illjury to the slayer or lo any 
such person, and there is ii~~rninent danger of such design being 
accomplished 



But in Texas, wlzeil Jordan was tried for his offense, in order for 

him to obtain an acquittal based on a clainz of self-defense, the jury had to 

find that deadly force was immediately necessasy for protection 4 that a 

reasoilable person in Jordaa's place would not have retreated. Tex. Penal 

Code 8 9.32 (1992);~ see also, G, Riddle v. State, 888 S.W.2d 1, 7 (Tex. 

Crim. App. 1994). The jury iiistructioils in .Jordan's Texas trial inade the 

d ~ ~ t y  to retreat explicit. CP 53. Had Jordan been tried for the same 

offense in Washington, however-, the jury would not have had to decide 

whether retreat was a reasonable alternative to the use of force bcfore 

determil~iiig whether the force itself was justifiable. 

v. The inclusioil of the foreian c o t z v i c t i o ~  

Jordan's offei~der score violated due process. All of tlzese differences 

between the Texas.Pena1 Code and Washington law iilalte it plain that the 

use of the voluiitary manslaughter coiiviction to elevate Jordan's SRA 

offeizder score violated due process. Cf. State v. Mendoza, f 65 Wii.2d 

913, 920,205 P.3d 113 (2009). In Texas, Jordan's convictiolz is 

presun~ptively valid, as the jury was instructed ill accordaizce wit11 the law 

in effect ill Texas at the time the offense was commlitted. But, lzad Jordan 

been tried in Washi~zgton, the nzany significant defects in the iilstructiolis 

Texas later amended the statute setting fort1 the requirements o-F self- 
defense to delete the duty to retreat in specified circ~~mstances. 2007 Tex. Sess. 
Law Serv. Ch. 1 (S.B. 378). 



given the jury would have hobbled Jordan's self-defense claim. Indeed, in 

Washington, the egregious misstatements of relevant law and dilution of 

the State's burden inay well have resulted in reversal of his conviction on 

appeal or a successful collateral attack. Most importaiitly, because of the 

substantial differences between the Texas Penal Code and Wasliingtoii 

la.w, Jordan niay well have been coiivicted for coilduct for whicli he could 

not have been convicted in Washington. 

c. The reinedy is remand for reseiltencina without the 

Coreiaii conviction. It should be axionlatic that because Jordan could not 

defend himself in Texas as he would have been entitled to do in 

Washington, tllc foreign coilvictioil caiiilot be counted in his ofici~dc~. 

score. I,avery, 149 Wii.2d at 258. Moreover, even if it somehow were 

possible for tlie conviction to be included in Jordan's offender score 

witl~out violatiiig due process, the State did not present sufficient facts to 

overcome tile substantial iinpedimeilts to iiiclusioii of the conviction. 

Specifically, tlne State did not show that the jury fot~nd eitlier that retreat 

was not an option, that Jorda~i had presented a sufficiel~t quaiitum of 

evidence to claim self-defense, or that his victim, Gillespie, had tllreatened 

him or his coillpailioil with deadly force. And because Jordan specifically 

objected to the existence and comparalility of his prior conviction, the 

State niust be held to the existing record. Mendoza, 165 W1.1.2d a.t 930; 



State v. L o p s ,  147 Wn.2d 5 15, 520-21 , 55 P.3d 609 (2002). The existing 

record is inadequate. This Court should reverse and remand for 

rese~ltencing without the Texas offense. 

3. TI-IE TRIAL COURT DENIED JORDAN I-TIS SIXTH 
AMENDMENT RIGI-IT TO A DEFENSE W1'TEN IT 
.REFUSED TO ISSUE JURY INSTRUCTIONS ON 
JIJSTIFIABLE HOMICIDE AND 
MANSLAUGHTER. 

a. The court denied Jordan's request for jury instructiolzs 

on justifiable h o ~ c i d e  and llla&aughter in the f i i smd  second degree. 

Jordan requested the jury be instr~lcted on self-defense al1d the lesser 

included offenses of manslaugl~ter in the first and second degree, but the 

trial court refused to issue these instructions. 13J.W 709. Tlie court's 

reason for refusing the instructions was based on events that occ~irred 

prior to trial. 

In a11 effort to resolve the case, Jordan had coi~sented. to be 

interviewed by the prosec~ltor and lead detective. Supp. C1' -- (Sub No. 

5 1 A, State's TriaI Brief at 8). Appare~ztly during tl~is intervie~v, Jordan 

denied that he was acting in self-defense wl~en he shot Jacltson, aild stated 

that he felt very remorscf~~l about his actions. lOlW 233; 13IiP 662. 

There is no indication that Jordan's state~~le~lts at this interview were made 

uiider oath. Supp. CP - (Sub No. 5 1 A, Siate's Trial Brief at 8). 



The prosecutor and Jordan's attorizey agreed that Jordan's 

statements could be used to inipeach him in tlze event tliat lie testified to 

something different from what he said from tlie interview. Id. Tliere is no 

indication that tlze prosecutor sought, at the time of tlie interview, to liiiiit 

tlie defenses available to Jordan. Jordan did not testify at trial, and none of 

the statenleiits were admitted. 

When Jordan requested instructions on justifiable liomicide, the 

prosecutor alleged that issuing such instructions in light of Jordan's 

pretrial statements wou.ld. be improper. She characterized such a defense 

as "a material n~isrepresentation of what the facts ii~ay be" in light of the 

defense proffer at the pretrial interview. 13RP 662. 

The court opined tliat defense counsel was "ethically bound" by 

Jorclan's statements in the pretrial interview, and intimated that tlie Rules 

of Professional Co~iduet should prohibit hiin (and any appellate lawyer for 

Jordan) 6.0111 arguing the propriety of self-clefeiise. 13W 677-78. The 

court also coileluded that the instructioiz was not warranted based oil tlie 

facts, and for tlie same reason declined Jordan's proposed lesser-included- 

offense instructions on maiislaugl~ter it1 tlie first and second degree. 13RP 

709. 

b. Tlzere was no ethical or evideiitiary impediment to 

issuiii~! tlie instructions, and tlieir denial prevented Jordan fro111 preseiitiiig 



his defense to the jury. An accused person has a due process right to have 

the jury accurately iast~-ucted 011 11is tlleory of defe'ense, provided the 

instruction is supported by substantial evidence and accurately states the 

law. U.S. Const. anzends. V, VI, XIV; California v. Trombetta, 467 U.S. 

479,485, 104 S.Ct. 2528, 81 L.Ed.2d 413 (1984); I11 re Winship, 397 U.S. 

358,364, 90 S.Ct. 1068,25 L.Ed.2d 368 (1970). Tf these prerequisites are I 

met, it is reversible error to refuse to give a dc-fcnse-proposed instruction. 

State v. Agers, 128 W11.2d 85,93,904 P.2d 71 5 (1 995). 

Tke trial court's principal reason for declinii~g instructions on 

justifiable hoi~iicide was the court's discoinfituse with the fact that Jordan 

had given an u~~sworn statement to the prosecution in ~vhicll he said he did 

not act in self-defense. The court viewed Jordan's request for self-defense 

instructions ill this circumstance to be unetllical. Tile implication fro111 the 

trial court's comnlents is that it was iinproper for zealous counsel to 

advance a theory to the jury where he had a basis to believe that the tl~eory 

was not grounded in fdct. In the context of crilninal cases, l~o~vever, 

defense counsel's constitutional responsibility to effectively advocate for 

his client provides an added layer of nuance to the analysis. 

Most comiz?entators, regardless of their general views on 
adversary ethics and pal-tisansl~ip, acknowledge that 
criniiiial defense presents a special case for vigorous 
advocacy. One leading critic of the adversary system has 
called criminal defense the area ~vhere "the case 1-0s 



undiluted partisanship is most con~.pelling." In particular, 
because of the unique threats to life, liberty, and reputation 
that a criininal trial presents, the criminal defense attorney 
has a license to be more adversarial than other attorneys, 
especially tlze opposiilg prosecutor. Furtherlliore, the 
justifications for adversary procedure----as preserver of 
liberty, de-fense against state power, and neutral arbiter of 
fairness, if not tlze truth-are most potent in this area. 

Rosemary Nidry, Re&-aining A&ersasial Excess in Closing Arpui~ie~~t,  96 

Colum, J.,. Rev. 1299, 1304 (19%). 

Washington's Rules of Professional Conduct expressly sanction 

the advancement of frivolous claiills by criminal defense attorneys ~ ~ l l e r e  

in other circumstances, such arguments inay be improper. IiPC 3.1, titled, 

"Meritorious Clainis and Contentions," states: 

A. lawyer shall not bring or defend a proceeding, or assert: 
or co~ltrovert an issue therein, unless there is a basis in law 
and fact for doing so tliat is not frivolous, which iiicludes a 
good faith argument for ail extension, modification or 
reversal of existing law. A lawyer for the defendant in a 
crilninal proceeding, or tlie respondeilt in a proceeding that 
could result in iiicarcera.tion, inay nevertl~elcss so defend - 
the proceeding as to require that every elemeilt of the case 
be established. 

RPC 3.1 (enlphasis add.ed). 

The comment to the sule explains: 

Tlie lawyer's obligations under this Rule are subordinate to 
federal or state coiistitutional law that entitles a defendant 
in a criniinal matter to the assistai~ce of counsel in 
presenti~ig a clai~ll or co~lteiltion that otherwise would be 
prohibited by this Rule. 



Comment, RPC 3.1. 

Utililte at1 affirmative defense, when a claini 01 self-defense is 

raised, the absence of self-defense becomes an element that tlie State niust 

prove beyond a reasonable doubt. LeFaber, 128 Wn 2d at 903. 

Furthermore, as noted, in Washington, the threshold for a defendant to 

receive instructions on self-defense is very low. A defci~dant need not 

testiijr in order to receive an itistruction on self-defense, but ratller can rely 

on evidence from ally source. McCulluili, 98 Wn.2d at 488. Moreover, 

before issuing self-defense instructions, the court need not find there is 

sufficient cvidence to establish a reasonable doubt on the question. 

Defense counsel in this case theorized tliat a claim of self-defense 

could 1 ie upon the fact that Patrick Ryan heard shots fired before he 

witnessed Jordan slioot Jackson, 4W 18-1 9. Defense counsel also 

tlieorized that in tlie lieat and cliaos of tlie situation, Jordan nlay have fired 

his gun to defend himself without ilitciiding to shoot Jacltson. Defense 

counsel elicited evidence tliat while being transported by Officer 

Pendergrass, Jordan stated, "I tapped at liini, he tapped at me, [tlie] police 

canie, I had to sun." 9RP 68. The evidence assuredly was sufficient to 

nleet tlie minimal thresliold for t11e issuance of self-defense iiistructions. 

With respect to tile trial court's qualms about issuing tlie 

instructions given the substance of Jorcia~i's pretrial iizte~.view with tlle 



prosecutor, defense couizsel's ethical obligatioils were conlplicated by tlze 

fact that Jordan's statements were unsworii. An individual seelting lo 

obtaiil a favorable plea bargain inay conceivably inalte untrutllful 

stateiile~lts if hc believes such statelncilts would be to his benefit. Ulzless 

statements are made under oath, 110 judge or attorney call be wholly 

confidellt in their veracity. 

Importantly, RPC 3.1 strcsscs that the provisions of the rulc 

notwitlzstandiilg, defense counsel in a criizlinal casc may "defend tlze 

proceeding so as to require that every clement of the case be established." 

RPC 3.1 ; Winship, 397 U.S. at 364-65. Under RPC 3.1, defense counsel 

was obligated to compel the State to disprove self-defense, consistent with 

his duty tinder the Sixth Amendment to provide Jordan with the effective 

assista~lcc of counsel. 

c. Jordan is entitled to a new trial at wl~ich the jury will 

receive tile requested instructioi~. In ceiiain circurnstaizces, limitatioils 011 

thc Sixth Amendmelit right to prescnt a defense can never be liarmless. 

Cf. Davis v. Alaska, 415 U.S. 308,318,94 S.Ct. 1105, 39 L.Ed.2d 347 

(1 974) (finding restrictions on Sixth An~endn~ent right to coizfrontation not 

susceptible of hamless error analysis). 

Even if a harn~less esror analysis could apply, a constitutioilal error 

is presumed prejudicial and the State bears the burden of proving beyond a 



reasonable doubt that the jury would have reached the same result absent 

the error. Chapman v. California, 386 U.S. 18, 24, 87 S.Ct. 824, 17 

L.Ed.2d 705 (1967); State v. Easter, 130 W11.2d 228,242, 922 P.2d 1285 

(1 996). The enor here was prejudicial. Assume, for example, that the 

jury, confronted with the uucontroverted evidence that two shots were 

fired before Ryan loolted o~lt  of Iiis window, believed that either Jacltson 

or one of his associates could have fired those sllots (or that Joscla1.1 

illistaltenly believed this was so), and that Jordan respoiided with 

excessive force. This hypothetical illustrates the circur.nstailce of 

"iinpcr'ect self defense," in which case instructioizs on both self-defense 

and Jordan's proposed lesser included offenses would have been 

warranted. _State v. Schaffer, 135 Wn.2d 355, 357-59, 957 P.2d 214 

(1 998) (Wliere a person is prosecuted for prenieditated or iiltentional 

inurder and tlie evideiice suppol-ts the inference that lze acted recklessly or 

1legligel1tly in defending himself', the cow-l illust jiistruct the jury 011 the 

lesser included offense of' manslaughter); State v. Joiles, 95 Wn.2d 6 16, 

623, 628 P.2d 472 (1981) (same). 

Given counsel's special obligations ill a cri~zzinal case - a duty that 

is recogilized by the Rules of Professioi~al Coi~duct - the trial court erred 

ill coiicludiilg Jordan was somehow barred from requiring the State to 

prove the absence of self-defense at trial because of his ui~sworn 



statements at the pretrial interview. Furtller, the evidence suppoi-ted the 

issuance of instructioiis on self-defense, and, commensurately, on tlze 

lesser included offenses of ~nanslaugllter in the first and second degrees. 

This Court slsould conclude the failure to issue tlie instructions denied 

Jordan liis Sixth Anieildiiieiit right to a defense, and reverse tlie 

convictions. 

4. PROSECUTORIAL MISCONDUCT DENIED 
JORDAN 1-11s DUE PROCESS RIGI-I'T 2'0 A FAIR 
TRIAL. 

a. ~ p s o s e c u t o s  committed i~iisconduct by urging thc 

jurors to draw a negative inference from .lordan's exercise of his right to 

cou~zsel, soliciting i ~ n p r o p e r i n i o n  testinzony from prosecution 

witnesses, and bmpea l ing  to the jury's passions and prejudices. While 

iii custody, Jordan made sollle oblique statements to law enforcement. Oil 

cross-exaiilination of Seattle Police Officer Laura Pendergrass, defeizse 

couilsel elicited testimony that Jordan never expressly stated lie 

understood his rights, and that he did acltnowledge the sllootiiig followecl 

an argument. 9W 63-64.. On redirect, the prosecutor cast aspersio~is on 

defense counsel, slating defense counsel was "trying to i~llply" that 

Jordan's shifting story had coi~fused the witliess. 9RP 67. The prosecutor 

tlieii aslted tlie witness to comment directly on Jordan's veracity, aslting, 



"Is it fair to say that solnetimes when people aren't telling the truth their 

stories change?" 9lU' 68. 

Defense counsel's objection to this question was sustained. a. 
Undeterred, the prosecutor aslted the witness, "I-Iave you ever been around 

someone who is not telling the truth and tlie story ltind of lteeps changing 

fiom time to time, 'Yeah, that is what I mean. "I'hat's the story'!"' u. 'I'he 

witness responded, "frequelltly ." @. 

In closing argument, the prosecutor reiterated this theme, telling 

the jurors that Jordan was "ilot telling the trutli" when he talked to law 

ei~forcerneilt because he was "guilty." 14RP 736. The prosecutor 

concluded her sumination wit11 ail impassioiled plea to the jurors to 

vindicate the rights of Maurice Jacltson: 

[Tllle hardest thing about prosecuting a hoillicide or murder 
case is we all never get to meet the victiin. For that I all1 
sorry. We didn't get to know a lot about him. But the one 
thing I hope that you recall during your deliberations is that 
he does matter. I-Ie matters the sanle that ally of us ~natter. 
And he matters not oilly for what happened to him, but 
w11at ~natters about this case is for wliat is Ilappening out in 
these neighborl~oods, out on city streets. People pulling out 
guns in public. You lu~ow why tliey do that? Because they 
are relying on tile code of silence. You don't pull your g~u? 
out in public and shoot and ltill solliebody in a crowd, 
unless you tl-tillk that nobody will tell on you. But the good 
news is that people are starting to tell. And we are thaidcful 
for that. 



b. Principles of due process forbid prosecutors from 

engaging in misconduct to obtain convictions. Prosecutors, as quasi- 

judicial officers, have the duty to seek verdicts free from prejudice and 

based on reason. State v. Echevarria, 71 Wn. App. 595, 598, 860 P.2d 420 

(1 993). This is consistent with the prosecutor's obligation to ensure an 

.accused person receives a fair and impaltial trial. Berger v. United States, 

295 U.S. 78, 88, 55 S. Ct. 629,79 L.Ed. 1314 (1935); State v. Charlton, 90 

Wi1.2d 657, 665, 585 P.2d 142 (1978); U.S. Const. amends. V; XIV; 

Colast. art. I, 5 3. 

The [prosecutor] is the rcprcscntative not of an ordinary 
party to a controversy, but of a sovereignty \vhosc 
obligation to govern impartially is as compellii~g as its 
obligation to govern at all; and whose interest, tl~erefore, ill 
a criminal prosecution is not that it shall win a case, but 
that justice shall be done. As such, hc is in a peculiar and 
very definite sense the servant of the law, the twofold aim 
of which is that guilt shall not escape or innoccilce suffer. 
He may prosecute wit11 earnestness and vigor -- indced, he 
should do so. But, while he may strilte Iiard blows, he is 11ot 
at liberty to strilte foul ones. It is as iiluch his duty to refrain 
fro111 improper methods calculated to produce a wroiigful 
conviction as it is to use every legitimate meai~s to bring 
about a just onc. 

B e r m ,  295 U.S. at 88. 

i. Staindard of review. The defense bears the 

burden of provillg a "substantial liltelihood" that prosecutorial iliiscoilduct 

affected tlie jury. State v. Reed, 102 W11.2d 140, 145, 684 P.2d 699 



(1984). A claim of prosecutorial lnisconduct in closiiig argument is 

waived if defense counsel did not object and cul.ative instructioiis would 

liave obviated the prejudice from the remarks. State v. Belgarcle, 11 0 

W11.2d 504, 507, 755 P.2d 154 (1 988). I-lowever, "[alppellate review is 

m t  precluded if the prosecutorial misconduct is so flagrant and ill 

intentioned that no curative instructions could have obviated the prejudice 

engendered by the n~isconduct." Id. (emphasis i11 original). This Coui-t 

has also found prosecutorial niisconduct to be flagrant asid ill-intentionecl 

where prior decisional law has made the impropriety of the remarlts clear. 

State v. Fle~iiiiig, 83 Wn. App. 209,214, 921 P.2d 1076 (1996), rev. 

denied, 13 1 Wn.2d 1 8 (1 997). Finally, where misconduct invades a 

funda~liental constitutio~ial right, it may be manifest constitutional error 

that is properly before the Court on review notwithstanding tlie absence of 

an objection. Id. at 216; State v. Warren, 165 V\[ii.2d 17, 27 11. 3, 195 P.3d 

940 (2008). 

ii. Tlie niisconduct in this case denied Jordan his 

due process right to a fair trial and warrants reversal of tlie conviction. A 

prosecutor violates tlie Sixtli Aniendi~~ent right to coullsel if she persollally 

attaclts defense counsel, i~lipugns defense counsel's integrity or cl~aractes, 

or disparages the role of dcfeiise attorneys in general. State v. Fisliel, 165 

W11.2d 72'7, 771, 202 P.3d 937 (2009) (Madsen, J., coi~cmriiig); Warren, 



165 W11.2d at 29-30. Such arguments are improper because they "seek[] 

to draw the cloak of righteousness around the prosecutor in [her] personal 

status as governnlent attorney and impugn[] the integrity of defense 

counsel." State v. Gonzales, 11 1 Wn. App. 276,283,45 P.3d 205 (2002) 

(quoting united Statcs v. Frascone, 747 F.2d 953,957 (5th Cir. 1 984)). 

Liltcwise, it is improper for a prosecutor to personally coininel~t on 

a witness's credibility or to solicit such an opinioll from a witness. See 

State v. Jones, 117 Wn. App. 89, 91, 68 P.3d 1153 (2003) (finding "no 

meaniilgful difference" between pernlitting an officer lo testify directly 

that he does not bclicve a witness and in allowing the State to elicit 

evidence that allo~rs the jury to draw that inference)." 

Finally, it is a fumdaincntal pleinise of our systein ofjustice that 

the State obtain convictions based on the strengtl~ of the evidel~ce adduced 

at trial, and not 011 considerations extcrnal to the record or on argullze~zts 

that iliflalne jury passions. Belaarde, I10 Wn.2d at 507; State v. 

Boelu~ing, 127 Wn. App. 51 1, 522, 11 1 P.3d 899 (2005). 

This prosecutor com~llitted illiscoilduct by disparaging the role of 

defense counsel, by aslcing a witness to colnnzent on the credibility of 

anotl~er witness, and by seeking a conviction based on inlproper appeals to 

The prosecutor's co~nments here are particularly ironic given her 
insistence to the trial C O L I ~ ~  that Jordan's statements dul-ing the pretrial interview 
comprised the 'real' stoly. 



tlne jury's passions and prejudices, rather than tlne evidence. Jordan's 

counsel ob-jected to the opinion testimony; thus, this error is reviewed 

under tlne "substantial liltelihood" standard. This Coui-t should conclude 

the remaining misconduct was flagrant and ill-intentioned, and that the 

taint of the improper co~mments could not have been obviated by a curative 

instruction. These conlrnents, too, wai~aint reversal. 

5. JORDAN'S CONVICTIONS FOR SECOND-DEGREE 
MURDER PREDICATED ON TI-IE 'CJSE OF A 
FIREARM AND UNLAWFUL POSESSION OF A 
FIREARM IN TI-IE FIRST DEGREE, AND THE 
TMPOSI'TION OF A SENTENCE ENI-IANCEMENT 
BASED ON THE SAME FIREARM, VIOLATED 
DOIJBLE .TEOPARDY." 

The do~zble jeopardy clause of the United States Constitutio~n 

provides that no individual shall "be twice put in jeopardy of life or limb" 

for the same offense. U.S. Const. amend. V. Tlnc Washi.ngton 

Constit;ution also provides that no individual shall "be twice put in 

jeopardy for the sainie offense." Co~nst. ai-t I, 5 9. The double jeopardy 

prol~ibitioin protects against (1) a second prosecution for tlne same offense 

after an acquittal, (2) a seco~nd prosec~ltion for the same offense after 

conviction, and (3) multiple punishments for tlne same offense. State v. 

Gocken, 127 Wn.2d 95, 100, 896 P.2d 1267 (1995). Certailnly the 

6 Similar issues are currently pending il l  the Washington Siipre~ne Court 
in State v. A~uirsc, No. 82226-3, and State v. ICelley, No. 821 1 1-9 (both a.rgued 
10/2,9/09). 



prosecution may charge and the jury lnay consider multiple charges 

arising f r o ~ n  the same criminal conduct. However, the court nlay not 

enter multiple convictions, 110s ill turn impose nlultiple punislmeizts, for 

the saine cri~zlinal offense. State v, Freeman, 153 Wn.2d 765, 770-71, 108 

P.3d 753 (2005). 

While several antiquated Court of Appeals cases Iield that a 

"sentence enhancement" for ail offense coinizlitted wit11 a weapon does not 

violate double jeopardy even ~/lzere tlie use of the weapon was an element 

of the crime,7 Apsrendi v. New Jersey a d  Blakely v. Washington have 

reorie~zted our understanding of what constitutes ail "elen~ent."~ Because 

the United States Supreme Court has contempora~~eously noted that tlzere 

is "no principled reason to distinguish" what constitutes an offense for 

purposes of the Sixth Amendment and Fifth ~ ~ l ~ e n d m e n t ~  these standards 

must alter the calculus of how the Court conceives of "sentencing facts" in 

tlze double jeopardy context, where the identical facts were already found 

by tlze jury in reacl~ing its underlying verdict. 

7 See State v. Pentla~~d, 43 Wn.App. 808, 81 1-12, 719 P.2d 605 (198G); 
State v, Caldwell, 47 Wn.App. 31 7, 320, 734 P.2d 542 (1987); State v. 1-loston, 
59 Wn.App. 41 2,418, 798 P.2d 813 ( 1  990). 

8 Appsendi 11. New .lersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 
435 (2000)aiid Blaltely v. Washingon, 542 U.S. 296, 124 S.Ct. 253 1, 159 
L.Ed.2d 403 (2004). 

9 Sattazahn v .  Pennsylvania, 537 U.S. 101, 111, 123 S.Ct. 732, 154 
L.Ed.2d 588 (2003). 



The Court has made it clear that the relevant deterinination of what 

is an "element" does not turn on what label a pa~-ticular fact has been given 

by the Legislature or its placeinent in the criminal or sentencing code. 

Instead, it is the effect the proof of that fact has on the maximuin sentence 

to which the accused is exposed.'0 Apprendi, 530 U.S. at 494. 

Wit:h regard to double jeopardy, where the same act or transaction 

constitutes a violation of two distinct statutory l~kovisions, the test to 

determine whether there are two offenses or only one is wllether each 

provision requires proof of a fact the other does 1101. United States v. 

Dixon, 509 U.S. 688, 696-97, 113 S.Ct. 2849, 125 L.Ed.2d 556 (1993); 

Rlockburger 11. United States, 284 U.S. 299, 304, 52 S.Ct. 180, 76 12.Ed.2d 

306 (1932); State v. Calle, 125 Wn.2d 769, 777-78, 888 P.2d 155 (1995). 

I - h e ,  the State prosecuted Jordan for murder in the second degree 

under two alternate theories: either (1) that Jordan committed i~lteiitional 

murder, RCW 9A.32.050(l)(a), or (2) that Jordan committed felony 

murder predicated on the crime of assault ill the second degree. IiCW 

10 This was ii~ost succinctly stated by Justice Scalia: 

Iftlie legislature defines some core crime and tlieu provides for 
increasing the punishment of that crime i~pon a finding of sonle 
aggravating fact, the core crime and the aggravating factor 
togetlies constitute an aggravated crirlie. The aggravated fact is 
all elerl~ent of the aggravated crime. 

Ring v. Arizona, 536 U.S. 584, 605, 122 S.Ct. 2428, 153 L.Ed.2d 18 (2002) 
(einphasis added). 



9A.32.050(1)(b). One of the definitions of assault in the second degree 

provided to the jury was an assault con~initted with a firearm. CP - (Jury 

I~~structions 9-1 2)." The jury's verdict was silent segarding the means by 

wliich they concluded Jordan had coinmitted the crime. CP 14. 

The State also sougl~t to increase Jordan's sentence by adding a 

firear~l~ enllancement, pursuant to RC W 9.94A.533. CP 1 1. The jury 

found by special verdict that Jordan was armed with a firearm, whicll was 

the same weapon used in the corn~nission of Count 1. CP 16. Finally, the 

State charged Jordan wit11 unlawf~ll posscssioil oS a firearl11 in the first 

degree, and Ihe jury convicted Jordan of this charge. CP 12, 15. 

In essence, therefore, Jordan was punished tl11.ice for the same 

offense, nainely, his use of a firearnl to cause the death of Maurice 

Jacltson. This Court should conclude the multiple convictions violate 

double jeopardy, I-everse and disllziss the conviction for unlawful 

possession of a firearin in the first dcgrec, and strilcc thc firearn1 

enhanccmei~t from count I. 

I I The ju~y instructions \yere filed ill co-defendant Marcus Dorsey's file. 
Although these instri~ctions wese designated for purposes ofthe instant appeal, 
the index to clerk's papers does not reflect CP cites for the instructions. 



6. CUMULATIVE ERROR DENTED JORDAN HIS DUE 
PROCESS RIGHT TO A FAIR TRIAL. 

Under the cuniulative error doctrine, eve11 where no single error 

stallding alone merits reversal, an appellate court may nonetheless find the 

errors cornbilled together denied the defendant a fair trial. U.S. Const. 

amend. XIV; Const. at?. 1, 5 3; Willianis v. Taylor, 529 U.S. 362, 396-98, 

120 S. Ct 1479, 146 I,. Ed. 2d 435 (2000) (considering the accuinulatiol~ 

of trial counsel's errors in detennining that defendant was denied a 

fundanientally fair proceeding); 'Taylor v. Kentucl<y, 436 U.S. 478, 488, 

98 S.Ct. 1930, 56 L.Ed.2d 468 (1978) (co~~cluding that "the cu~nulative 

effect of the potentially damaging circumstances of this case violated tlie 

due process guarantee of f~~ndainental fairness"); State v. Coe, 10 1 Wn.2d 

772, 789, 684. P.2d 668 ( I  984). The culllulative error doctrine mandates 

reversal where the cumulative effect of i~onreversible errors materially 

affected the outcome of the trial. State v, Alexander, 64 \VII. App. 147, 

1 50-5 1, 822 P.2d 1250 (1 992). Eveii if this C o ~ ~ r t  decides tliat iloize of the 

trial errors set forth above individually necessitates reversal, illis Court 

should co~lclude that under tlie culiiulative error doctrine, reversal is 

required. 



E. CONCLUSION 

For the foregoing reasons, this Coui-t should reverse Jordan's 

convictions. If, upon remand, there are reasons to doubt Jordan's 

competency, the trial court should be directed to comply with the 

nlandatory procedures set forth in RCW 10.77.060. If Jordan is competent 

to proceed to trial, then the trial court sl~ould instruct the jury on self- 

defense and ally lesser included offenses supported by tlie evidence. 

In the altelxative, this Court sliould reverse Jordan's sentence and 

direct that on remand, the firearill enlzailcenlent and unlawf~~l possession 

of a firearm count be reversed and dismissed, and his prior Texas 

co~iviction for voluntary ma~lslaughter be excluded from his offender 

score. 

4 <?j h 
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